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April 11, 19233

Eric P. Eisenl auer
Change in Owership - 8 :Property

This is in reply to your menmo of March 10 in which
you ask whether there has been a chan?f of ownership with
respect to S iCompany under the facts which follow

Pri or to June 16, 1232,F was the owner of
record of 235,514.70 shares of the. voting stock of s.
C?npany, whi ch amounted to 28.3 percent of the outstanding
shares.

Gn June- 15, 1932, F 's brother, Everette, died.

At that time, E 7 land his wife owned, as their commanity
property, Vot | ng shares +totalling 407,337.53 Or 49.%psscent
of the outstanding voting stock of se Companty. In
his wll, & created two trusts which coataianed both
his and his wife's community property interest in the Stock.

E '‘named his brother F and..bi s daughter B as
Co-executors and co~-trustees of the trusts. I = !'swife

was beneficiary of one trust, and his children and the issue
of any deceased child the beneficiaries of the other trust.

_ In Cctober, 1982, F ‘and his son, F. s _
shifted control of the corporation to themselves by voting to

sell 135,294,12 shares of unissued voting stock to F and by
el ecting F ‘president of the corporation; The additicual
shares raised F !s total record ownersaip (exclusive of his

ownership as a fiduciary) to 420,802,82 shares or 42 percent
and shifted majority ownership of the shares from &

famly to 7 's faniIY This power play was apparently nade
possible by F s ability to vote the shares in E

estate (or part of thnem) |n his capacity as co-executor or
co-trustee.

o The question raised by the foregoing facts is whether
F "~ " obtained contro in s Conpany t hrough
the transfer of stock to himas a co-executor or co-trustee
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as a result of the death of = . _If so, there has
been a change of ownership of property under Revenue and Taxation
Code Section 64(c).

Cor porations Code Section 702(a) provides:

"Subj ect to subdivision (c) of Section 703,
shares held by an...executor...may be voted

by such hol der either in ﬁerson or by proxy,

W thout a transfer of such shares into the

hol der' s name; and shares standing in the

nane of a trustee na% be voted by the trustee,
either in person or by proxy, but no trustee
shal | be entitled to vote shares held by such
trustee without a transfer of such shares into
the trustee's name."

Section 704 provides in part:

"If shares stand of record in the names of
two or nore persons, whether fiduciaries,
menbers of a partnership, joint tenants,
tenants in comon, husband and wife as
comunity property, ten-ants by the entirety,
Voting trustees, persons entitled to vote
under a -sharehol der voting agreenent or
otherwise, or if two or nore persons
(including proxyholders) have the sane
fiduciary relationship respecting the

same snares, unless the secretary of the
corporation is given witten notice to the
contrary and "is furnished with a copy of
the instrument or order appointing them or
creating the relationship wherein it is so
provided, their acts with respect to voting
shal | have the follow ng effect:

"(1) If only one votes, such act binds all;

"(2) 1f nore than one vote, the act of the
majority so voting binds all:

"(3) If nore than one vote, but the vote is
evenly split on an% particular natter, each
faction may vote the securities in question
proportionately...."
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_ Corporations Code secticn 702(a) nakes it clear that
ei ther an executor'or a trustee can vote the shares he hoids
al though a trustee nust hold the shares in his name to vote.

_ Mere F IS co-executor and co-trustee with B .
Conceivably, B m ght want to vote the stock differently
fromF . Ln such event, Corporations Code Section 704(3)

rovi des that each fiduciary nmay vote proportionately. In

hat case, F woul d be entitled to vote-one-half of the
shares as a co-executor or co-trustee. As a fiduciary, there-
fore, F .has the right to vote at |east 203,668.76 shares of
S ~ '"Conpany stock. At the time F becane co-executor,
he was also entitled to vote 235,514.70 shares which he owned
of record in his own right. (Corporations Code Sections 185
and 791(d).) Thus, upon becom ng co-executor of the estate of
E . .+ F became entitled to vote a total of
439,183.46¢ shares Of S Conmpany stock, which shares .
exceeded 50 percent of the out'standing shares at that tine.

_ For purposes of Section 64(c), control is defined in
Section 25105, which states that omnersﬁlp or control is
"Direct or indirect ownership or control of nore than 50 percent
of the voting stock of the [corporation]...." Although there
are no published appellate decisions interpreting Section 25135,
t he section has been considered I N aAppeal Of Signal ¢il and
Gas Conpany, etc., Cal. St. Ed. of Equal., Septewber 14, 1970,
a franchise tax case dealing with the question of whether there
are circunstances where controlling ownership can exist in the
absence of majority ownership. 1In reaching an affirmative
answer, the Board stated:

"In order to obtain guidance for decision
of the instant appeal it is necessary to
exam ne provisions of statutes whose
purpose and procedure are somewhat anal ogous
to those of the unitary business concept of
section 25101. Such similarity IS present
in sections 24725 and 25102 of the Revenue
and Taxation Code which are concerned with
clearly reflecting the inconme of affiliated
taxabl e entities, and authorize the use of
al [ ocation of incone to acconplish this
purpose. The scope of both sections is
geflned in terms of taxable entities

. ..owned Or controlled directly or indirectly,
by the same interests....'  (Emphas is added.)
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"In reference to the ownership orcontrol
requi red by section 25102, section 25105
of the Revenue and Taxation Code states:

"Direct or indirect ownership or control
of nore than 50 percent of the voting
‘stock of- the taxpayer shall constitute
ownership orcontrol for the purposes of
this article.’

'Section 482 of the Internal Revenue Code
of 1954 is the alnost identically worded
federal counterpart of section 24725.
Treasury regul ation section 1.482-1(a)(3)
provides in part:

'The term controlled includes any kind

of control, direct or indirect, whether

|l egal Iy enforceable, and however exercisable
or exercised. It is the reality of the con-
trol which is decisive, not 1ts formor the
node of I1tS exercise. ...’ (Enphasi s added. )

“I'n_Charles Town, I NC. v.Commissioner,372
F.2d 415, Zert. denied, 389 U S. 841 [192 L.
Ed. 2d 104], two shareholders controlled one
of the two relevant corporations but only
owned 2 percent of the stock of the other.
The United States Court of appeals held that
notw thstanding this n1npr|t¥ owner ship the
above stockholders were in etfective control
of the-latter company, and application of
section 482 was sustained. A primary source
‘of this effective control was found I n an
ﬁg{genent executed by the majority share-

ol der."”

Bittker and J. Eustice, Federal |nconme Taxation of Corvo-

rafron and Shareholders, (4th Ed. 1579), make the follown
statement W ih respect to Internal Revenue Code Section 48
at page 15-20:

"one of the necessary in%redients for the
application of Section 482 is that the
organi zations dealing with one another be
owned or controlled directly or indirectly,,
by the same interests. Thi's aspect of the
section,... is of broad and indefinite sweep.
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The use of the disjunctive in stating that
ei ther common ownarship Of common control.
will support application of the section

i ndicates that the fact of control alone
shoul d be sufficient for this purpose.
Moreover, the term'indirectly' su%gests
that ownership attribution should be
relevant in this context. Athough it is
clear that the full panoply of constructive
ownership principles, such as those found
in Section 318, should not be inported, the
courts, prompted in large part by the
statutory reference to indirect ownership
and control, have not hesitated to apsly
attribution principles in determning

whet her the requisite ownership or control
existed in a particular situation."”

_ Wien F became co-executor of the estate of
his deceased broth& E , he becane entitled to vote nore
than 50 percent of stock of s: Conpany as previously
indicated. Wiile F did not at that time obtain ownership
of nmore than 50 percent of the voting stock, it appecarsirom
the material quoted above that the fact of control al one shoul d
be sufficient for purposes of Section 25105.. The material
quoted above further indicates that the meaning of "control"

I's "broad and indefinite" and that "it is the reality of the
control wiich i s decisive." The reality here is that F:

. through his legal right to vote nore than 50 percent
Of the stock of S 7 _ npany, obtained control of the
Company. Thi S conclusion IS evidenced Dy the facts that F ,
through his controlling votes, was elected president of the
corporation and was able to purchase additional unissued shares
sufficient to shift majority ownership fromg 's family

(which held it for many years) to Fred's famly.

~Fromall of the foregoing, it is ny opinion that

F . obtained direct or indirect control of more than 50 per-
cent of the voting stock within the neaning of Section 25105
at the tinme he becane co-executor of the Estate of &

% Since F obtained control through the transfer of
corporate stock occurring as a result of the death of E
there was, in my opinion, a change of ownership of property of’
S Conpany under Section 64(c).

EFE: fr



